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Judge Albie Sachs
Shaper of South Africa S
New Constitutio·n
On October 9, 1996, the NYLS Center for International Law
sponsored a lecture by Judge Albie Sachs titled 1ustice in
the New South Africa." Judge Sachs' speech will be published
in an upcoming issue of the
New York Law School Law Review.

The following is adapted from
Professor Ellmann's introduction
ofJudge Sachs.
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udge Albie Sachs has had a life that
has the feel of fiction and the stark
rea lity of fact. ln 1957 he began
practicing in South Africa in the
small field of civil rights law, a practice punctuated by periods of
detention under the ever-growing
emergency powers of the South
African state . Those periods of detention led
to a book en titled The Jail Diaries of Albie Sachs
(1966), which, unlike most things lawyers
write, was dramatized by the Royal
Shakespeare Company and broadcast by the
BBC. They also led to a case, Rossouw v. Sachs
(1964), which in my opinion is one of the
worst decisions of the '1\.ppell ate Division,"
the old South Africa's highest court.Judge
Sachs was the "Sachs" of that case, a detainee
held under South Africa's repressive security
powers, and he did not fare well at a ll in his
litigation at the time.
In 1966, he left South Africa and went into
exi le for more than two decades. In exile, he
played an important role in the anti-aparthe id
struggle of the African National Congress
(ANC), in I gal education in Mozambique, and
as a scholar. Ile wrote a book called justice In
South Africa (1973), which, as far as 1 know, is
sti ll the leading work on South African legal
history. When author Sachs got to respond
there to the court's treatment ofl itigant Sachs
back in Rossouw v. Sachs, he mocked some of
the court's more ridiculous observations. Th is
is an opportunity any of us wou ld relish,
though not one for which many of us wou ld
first endure detention without trial. Then he
was very severely iajured and nearly killed by a
car bombing in 1988. Having survived that, he
also escaped the bitterness that might have
befallen another victim of such violence, and
instead became a leader in the ANC's and
South Africa's process of thinking about what a
post-apartheid constitution would have to say.
For a long time, the ANC was so far out of
power that working out the provisions of a
post-apartheid constitution was far from
being one of its main concerns. However, by
the late 1980s, that was no longer true.
Planning had Lo begin and judge Sachs played
a major role in that planning, a role that was
both creative and liberal. His creativity was
apparent in his determination to learn from
other countries' constitutions, but not Lo be
governed by them, and instead to renecl anew
on how rights might be protected. As to his
I iberalism, I'm not certain that judge Sachs

will welcome this label, and I don't mean that
he has been a liberal in the sense that he
adopted every detail of American constitutional law (even assuming all of our law
deserves to be called "liberal"). What I do
mean, however, is that he embraced and pu rsued the fundamental concerns of American
human rights protection and of comparable
human rights systems around the world.
And finally, and this perhaps most uniquely,
Judge Sachs' voice in these debates was
humane. Thal is no small feat in South Africa,
a country which by the late J980s was about as
profoundly divided as a country cou ld be. The
task of formu lating a constitution that would
govern a nation in which both oppressed and
oppressor found a new home was a very delicate and difficult undertaking. One of the special things that Judge Sachs contributed was to
repeatedly think about how everyone could be
brought Lo live in the same, small geograph ic
area, together.

Judge Sachs' work in those years, and the
work of many others as well, cu lminated in the
first, interim, post-apartheid constitution, and
laid the groundwork for the final constitution
now in place in South Africa. It also resulted
in the establi shment of South Africa's first
Constitutiona l Court, which interprets and
applies the constitution and on which judge
Sachs is one of the eleven justices. His op inions from the bench have continued to renect
his independent and wide-ranging jurisprudential interests, as well as the same humanity
I mentioned earlier. All of which made it a
great pleasure to welcome Judge Albie Sachs
to New York Law School. ■

(l. tor.) Judge Albie Sachs
Professor Stephen Ellmann

Professor Ellmann has written extensively on the
Sou th African legal system. His book, In a Time of
Trouble: Law and Liberty in South Africa's
State of Emergency was published by Oxford
University Press, (1992).
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